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SUBJECT: U.S. Policy on Piracy in the Strait of Malacca and the South China Sea.


This memorandum addresses U.S. policy on piracy in the South China Sea, the Strait of Malacca, and in archipelagic sea-lanes of the Indonesian and Philippine archipelagos. It is based on U.S. national interests, traditional international law, and the Convention on Law of the Sea.

1. U.S. INTERESTS AND OBJECTIVES.


Piracy relates to one of the most enduring and vital national interests of the United States: freedom of navigation. As a continental power bordering on the world’s two largest oceans, the United States has always assigned a high priority to this interest. Because U.S. international security and economic interests are more extensive than ever before, the importance of freedom of navigation has not diminished in the 21st century, in spite of the availability of sophisticated means of communications other than those involving the seas. If anything, freedom of navigation is more vital to U.S. security and economic well being than ever before. Piracy also affects U.S. objectives of regional stability, the expansion of international trade in the Asia-Pacific region, and the security of U.S. allies, all of who are more dependent on international trade than the United States. 

2. THREATS TO U.S. INTERESTS.


There has been a high incidence of piracy in the Strait of Malacca and the South China Sea since the late 1990s. Piracy is a criminal act that is never acceptable, but states in the region were able to contain attacks to relatively insignificant levels for a time and U.S. interests were not seriously involved. During 2015, however, the incidence of piracy reached alarming proportions again. Coordinated actions by Indonesia, Malaysia, and Singapore, which included providing escorts for ships with sensitive cargoes through the Strait of Malacca, did not remove the threat. Fairly regular attacks, apparently by several unrelated groups, resumed throughout the Strait of Malacca and the South China Sea in the fall of 2016. In one case, a vessel carrying sophisticated surface-to-air missiles bound for Singapore was attacked and the cargo stolen. The situation deteriorated further early this year (76 acts of piracy were reported in January), resulting in increased naval presence on the part of regional states, including China; Japan; India; Australia; and the United States. Reported incidents fell by 50% in February, but that is still an unacceptable level.


Some of the pirate ships are military combatants, and appear to have been obtained from navies of the former Soviet Union, including Russia.


While few of the vessels at risk are of American registry, many carry cargoes that are coming from or being delivered to companies that are partially, or wholly owned by U.S. citizens. Moreover, the losses to attacks and the added costs to prevent or be able to defend against attacks are becoming a burden to all regular shippers through the region. If the situation is not resolved soon, shipping lines will use much longer routes to avoid the dangerous areas, significantly increasing costs of the commodities being transported, including petroleum. This will have an adverse effect on the economies of U.S. allies and trading partners in the region. In turn, these nations will be less able than previously to purchase U.S. exports, and the costs of U.S. imports from these countries will rise.


The U.S. security strategy for East Asia and the Pacific, which promises stability and predictability because of active U.S. engagement supported by a credible military presence and strong alliances, will be seriously damaged if the United States cannot provide the leadership and, as necessary, the resources, to curb the current phenomenon of piracy. A U.S. military presence which is unable to deter or defeat presumably separate and uncoordinated attacks by pirates is unlikely to be viewed by East Asian governments as an effective instrument to preserve regional stability. Moreover, If piracy in the region is not eliminated or at least drastically reduced, it is likely to appear in other parts of the world, and present a more serious global problem to the United States and other maritime nations than the present unsatisfactory situation.

3. POLICY GUIDANCE.


It is the policy of the United States that piracy, which is illegal under traditional international law and the Convention on the Law of the Sea (both of which authorize states to apprehend, try, and punish pirates), the Constitution of the United States, and various acts of the U.S. Congress, is totally unacceptable and must be suppressed. The United States Government shall continue to actively oppose piracy, currently flourishing in the Strait of Malacca and the South China Sea, through all appropriate political and military means. Our first priority is to organize and coordinate international efforts, especially among the states of the region, to eliminate the current incidence of piracy. However, we do not renounce our right or responsibility for unilateral actions when necessary and appropriate.

4. PLAN OF ACTION.


The United States shall encourage regional states to energetically enforce anti-piracy provisions of the Convention on the Law of the Sea (hereinafter referred to as the Convention) in their Internal Waters and Territorial Seas, including the Internal Waters and Territorial Seas of the Archipelagic States of Indonesia and Philippines. In accordance with NSPD #20, issued May 28, 2014, we will put special emphasis on urging China, which has extensive Internal Waters and Territorial Seas adjacent to the South China Sea, to engage in this effort. When requested and resources are available, we shall provide technical and material assistance to cooperating states.


The United States shall encourage Indonesia, Malaysia, and Singapore, states whose Territorial Seas overlap in the Strait of Malacca, a Strait Used for International Navigation as defined in the Convention, to invite the United States and other maritime powers to assist in escorting ships through the Strait of Malacca and in eliminating pirate bases and sanctuaries.


The United States shall initiate, and assume the leadership of, a coalition of maritime and regional states organized to search out and destroy pirate vessels operating on the High Seas in the region. In accordance with Article lll of the Convention that defines and codifies the concept of Hot Pursuit, this naval coalition will have the right to pursue pirates into Inland Seas and Territorial Seas.


If any state, or subdivision or agency of any state, openly or surreptitiously engages in piracy or acquires material obtained through acts of piracy, the United States shall pursue all appropriate avenues, including the Security Council and other agencies of the United Nations, to expose that state, end the illegal activity, and impose appropriate international sanctions.

5. AGENCY RESPONSIBILITIES. 


The Department of State shall be the lead agency to implement the policy outlined in this memorandum, reporting the Deputies and Principals Committees of the National Security Council (NSC). 


a. The Secretary of State shall:


   Recommend to the President a senior diplomat for appointment as Special Envoy to coordinate U.S. anti-piracy policy in the Strait of Malacca and the South China Sea.


   Through the Special Envoy, diplomatic representatives to the states of the region, the ASEAN Regional Forum, APEC, and all other available forums, stress the urgency of curbing piracy in the region.


   Direct the Special Envoy to place the highest priority on obtaining the consent of the governments of Indonesia, Malaysia, and Singapore, to allow the United States and other maritime cooperating powers to assist in escorting vessels through the Strait of Malacca.


   Demonstrate to Beijing that the interests of China and the United States converge on the issue of piracy, and urge the full cooperation of the Chinese Government, in eliminating piracy, in spite of significant differences on other important issues.


   Support the Secretary of Defense and the Chairman, Joint Chiefs of Staff, in seeking the participation of military forces of all states of the region and maritime states active in the region in achieving the elimination of piracy.


b. The Secretary of the Treasury shall:


   Assist the Secretary of State, the Special Envoy, and the Secretary of Defense in explaining, and gaining international support for, U.S. policy concerning piracy in the Strait of Malacca and the South China Sea.


  Instruct the Director of the International Trade Data System to provide current data on the effect of piracy in the Strait of Malacca on U.S. exports and imports to the Secretary of State and the NSC Deputies and Principals Committees.


c. The Secretary of Commerce shall:


  Through the special contacts with businessmen and government officials in the region developed to expand exports and coordinate U.S. international trade, assist the Secretary of State, the Special Envoy, and the Secretary of Defense in explaining, and gaining international support for, U.S. policy concerning piracy in the Strait of Malacca and the South China Sea.


d. The Secretary of Defense shall:


Personally, and through the extensive Pacific Command network of military-to-military contacts, urge regional states and maritime powers to support U.S. efforts to eliminate piracy in the Strait of Malacca and the South China Sea. Specifically, we shall encourage the ASEAN nations, Australia, China, and Japan to burden-share by providing infrastructure, forces, and financial support for a combined piracy operations effort as the situation warrants and individual nations are able to do so.


To the extent possible, provide additional resources that may be required to execute the plan outlined in this memorandum to the Chairman, Joint Chief of Staff; the Commander, Pacific Command (USPACOM); and the Services. The Commander, USPACOM will not be authorized to jeopardize other vital missions and programs within his area of responsibility.


e. The Secretary of Transportation shall:


Direct the Commandant of the U.S. Coast Guard to cooperate fully with the Commander, USPACOM in executing this plan.


f. The Permanent Representative of the United States to the United Nations shall:


  Assist the Secretary of State, the Special Envoy, and the Secretary of Defense in explaining, and gaining international support for, U.S. policy concerning piracy in the Strait of Malacca and the South China Sea.


  Be prepared convene the Security Council, to expose, and if necessary propose sanctions against, any governments or subdivisions of governments which may be found to be involved in, or benefit from, piracy.


g. The Director of Central Intelligence shall:


   To the extent possible, increase the resources dedicated to collecting and analyzing intelligence related to piracy in the Strait of Malacca and the South China Sea.


h. The Chaiman, Joint Chiefs of Staff, shall:


   Develop plans to execute the military aspects of the Plan of Action contained in this memorandum.


  Cooperate with the Secretary of Defense in developing international support and cooperation with the United States in executing the Plan. 







[Signature]
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